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For The District Of Columbia Circuit | 


No. 14,522 


IRENE TOBOLSKI, 
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Vv. 


ADAM EUGENE TOBOLSKI, 
Appellee 


APPEAL FROM ORDER OF UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT © 


Jurisdiction of the United States District Court of the District of 
Columbia was based upon 16 D. C. Code 415 (1951). Jurisdiction of 
this Court is invoked pursuant to 28 U. S. Code 1291. 


STATEMENT OF THE CASE 


An action for separate maintenance was instituted in 1941 by 
Appellant (Wife). There followed an order, consented to by counsel for 
both parties and entered October 23, 1941, directing Appellee (Husband) 





2 


to pay Wife "the sum of $45 monthly as maintenance pendente lite. . . 
until further order of this court." 


Husband, at all times an employee of the Federal Government, 
moved from the District of Columbia while that suit was pending and has 
not since lived in the District. In 1948 he filed suit for divorce in 
Kansas City, Mo., and in 1957 he filed suit for divorce in Baltimore, Md. 
The wife resisted both such foreign actions successfully. 


There were no further proceedings in the District Court action 
until March 11, 1958, when the Wife filed her motion to adjudicate and 
award her judgment for $7,637.50 in arrears, inasmuch as no payment 
had been made since April, 1942. 


Husband did not contest any of the facts. He moved to strike the 
motion on the grounds of (1) laches and (2) that the order of October 23, 
1941, closed the case and that, therefore, no further action could be 
taken in this case. 


The District Court denied Wife's motion, following a hearing, and 
this appeal was taken. 


STATEMENT OF POINTS 


An order for maintenance, like an order for alimony, cannot be 
remitted or modified as to any payments which had matured. 


SUMMARY OF ARGUMENT 


1. There is no such defense as laches to enforcement of an order 
requiring a husband to pay money until further order of the court. 


2. The payee of such an order is entitled to judgment for the 
arrearages, regardless of the lapse of time. 


3. If such orders are not enforced by the court, there would be 
created a public policy whereby fathers and husbands would stop paying 
maintenance, support and alimony on the theory that past-due payments 
are uncollectible or on the hope that the Court might remit or cancel a 
portion of such past-due payments. 





3 
ARGUMENT 


1. AN ORDER TO PAY "UNTIL FURTHER ORDER 
OF THE COURT" REMAINS FULLY EFFECTIVE 
UNTIL SUCH SUBSEQUENT ORDER. 


The case under review, in many respects, is similar to that con- 
sidered by this Court in Kephart v. Kephart, 1951, 89 App. D. C. 373, 
cert. ‘den., 342 U. S. 944. 


There the wife had obtained a 1936 District divorce. Her decree 
required the husband to pay her $75 per month for the support of the 
wife and two children. Four days after the divorce, the husband re- 
married and established a new home in Maryland. He paid his first 
wife occasionally over four years, then stopped. : 


The wife sued him in a Maryland state court on the basis of.the 
District Court order but that suit was not calendared by either party. 
In 1949 she asked the District Court to cite her former husband for 
contempt and to enter judgment for $8,100 in alimony arrearages. The 
former husband raised the defense of laches and of his own changed 
circumstances in that he had two additional. children and a new wife to 
support. The District Court denied the wife's motion for a contempt 
citation as well as for the money judgment. | 


In reversing, this Court made clear that laches is no defense: 


"A wife's delay in seeking to enforce payment 
of alimony does not destroy or affect the husband's 
obligation to obey the court's order. That obliga- 
tion does not depend upon the payee's diligence in 
trying to collect. Contempt is shown by an in- 
excusable failure to pay what the court ordered; it 
is not limited to a failure to pay sums which the 
wife promptly demands." (P. 376) 


"Kephart could have applied to the court for a 
modification or remission of the award of alimony, 
due to changed circumstances, but until such an 
application had been made and granted, he had to 
obey the court's order. He could not take the law 
into his own hands, decide for himself that he need 
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no longer obey, and then advance. his own 
decision as justification for his disobedience." 
(P. 377). 

In the case at bar, the husband at no time has asked the District 
Court to modify or terminate his obligation to pay. No changed circum- 
stances exist. The record does show, however, that he has twice 
endeavored to seek relief by divorce actions in other jurisdictions, but 
without success. His avoidance of this jurisdiction may well be part of 
a plan to avoid the effect of the 1941 order. 


2. PAYEE UNDER COURT ORDER HAS ABSOLUTE 
RIGHT TO JUDGMENT FOR ARREARAGES. 


The Kephart case involved the question of contempt. No contempt 
order is here sought. Rather, this concerns only a motion for judgment 
for the arrearages, which are undisputed. In Kephart, this Court said: 


", . . we hold that an award of alimony is a 
judgment for money on which execution may issue. 
It is perhaps convenient, and certainly not im- 
proper, for the court to enter a new judgment 
establishing of record the accrued installments 
which are unpaid, when the wife draws the facts 
to the court's attention." (P. 377) 


In the instant case, the wife sought only to adjudicate the amount 
due her and for judgment in that sum. After hearing, the court denied 


her motion. 


The effect of that denial is to leave open the case below as it stood 
in 1941. The husband is still under the order to pay "until further order 
of this court" and yet the court refuses to recognize its own order. 


As this Court stated in the Kephart case, 


", . . Even though Mrs. Kephart already hada 
judgment for $8,100, upon which she was entitled 
to execution, the court's denial of her motion 
indicates either that the money had been paid, or 
that the court asserted and exercised the right 
to remit the accrued installments. There was no 
pretense of payment, so the court's action was 
purported remission." (P. 378) 
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On this point, this Court explained that the importance of the 
question had led it, Sua sponte, to order a rehearing before the full 
bench. All the authorities were reviewed and this Court concluded: 


". . . the District Court here cannot modify or 
remit installments of alimony after they have be- 
come due by the terms of the original judgment 
which ordered their payment. When a decree 
awards alimony payable in future installments, 
the right to each installment becomes absolute 
and vested when it becomes due, provided no modi- 
fication of the decree had been made prior to its 
maturity, . . . . The original decree is final in 
character with respect to each matured install- 
ment and so cannot be challenged here and should 
not be challenged elsewhere. (P. 381) 


Unless this clear statement is to be reversed, the order of the 
District Court in the instant case must be reversed. 
3. PUBLIC POLICY REQUIRES ENFORCEMEN T 
OF COURT ORDERS FOR MAINTENANCE 
AND SUPPORT. 

Husband convinced the District Court that it would be "inequitable" 
to require him to pay the support money which had accumulated dur¢ng 
the 16 years he had avoided payment and avoided the jurisdiction of the 
Court. This argument was supported by no facts or claims which might 
move a court of equity. Husband felt that, by ignoring the order for 16 
years, he insulated himself against its effects. : 


Even if there were equities to be balanced, the Court would have 


to show favor to wives and children who are to be protected by support 
orders. Otherwise, husbands and fathers would be encouraged to stop 
paying and take their chames that, when finally called to account before 
a court, they could successfully argue that the matured payments are 
too old to be considered or that at least a portion should be remitted. 
That is precisely the position Husband took here -- and with 100% 
success. | 
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In Pilson v. Salvoni,(1935) 65 App. D. C. 55, this Court considered 
a Maryland divorce decree, which denied the wife any alimony but gave 
her custody of the couple's three children and provided that the husband 
was to pay her "$75 per month for the maintenance of the children until 
the further order of the court." This Court stated that the Maryland 
court retained jurisdiction over the allowance of alimony "as evidenced 
by the provision in the decree that the order should continue until modi- 
fied or revoked by the court," even though the wife had privately agreed 
to release the husband from the support obligation. 


Public policy demands that orders of support and maintenance be 
accorded finality. As stated by the Supreme Court in Barber v. Barber, 
(1944), 323 U. S. 77, 82, 89 Law Ed. 85, "every reasonable implication 
must be resorted to against the existence of 'a power to modify or 
revoke installments of alimony already accrued’ in the absence of clear 


language manifesting an intention to confer it." See also Sistare v. 
Sistare, 218 U.S. 22, 54 Law.Ed. 912. 


CONC LUSION 


For each of the above reasons, the District Court order should be 
reversed and judgment entered for Appellant, with costs. 
Respectfully submitted, 
NATHAN L. SILBERBERG 
and 
DAVID I. ABSE 
1001 Pennsylvania Building 
Washington 4, D. C. 


Attorneys for Appellant 
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JOINT APPENDIX 


[Filed March 8, 1941] 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 


Irene Tobolski 
3915 13th St. N. W. 


Plaintiff, * Civil Action No. 10486 


vs. 


Adam Eugene Tobolski, 

c/o Social Security Board, 
Arlington Bldg., Room 313, 
Vt. Ave. near L St. N. W. 


(A Defendant. 


COMPLAINT FOR MAINTENANCE 


The complaint of Irene Tobolski, respectfully shows to this court 
as follows: 

(1) That she is an adult citizen of the United States and has con- 
tinuously lived in the District of Columbia since July 15, 1937, and she 
brings this complaint in her own right as the wife of Adam Eugene 
Tobolski, the defendant herein named. 

(2) That the defendant is an adult citizen of the United States and 
has continuously lived in the District of Columbia since, to wit, Decem- 
ber 28, 1936, and he is sued in his own right, as the husband of this 
plaintiff. 

(3) That plaintiff and defendant were lawfully married at Buffalo, 
N. Y., the former home of plaintiff, on the 12th day of July 1937, and 
immediately thereafter proceeded to Washington, D. C. . 

(4) That since January 15, 1941, the defendant has failed and re- 
fused to maintain this plaintiff, his wife, although able to do so; that he 
has failed and refused so to maintain this plaintiff, his wife, without any 
justification or excuse, that he is employed at the Social Security Board, 
Washington, D.C. as a clerk, earning $1440. per annum andis about to 
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receive an increase in salary to $1620. per annum. 

(5) Plaintiff is informed and believes that he has had intimate 
relations with one Delma Imbs, address 1201 S. Barton St., Arlington, 
Va. Apt.153, and has spent large sums of money on her from November, 
1940 to the present time, and that this is the only reason why he has 

2 failed and refused to support the plaintiff. 

Wherefore, the premises considered, plaintiff prays: 

1. That appropriate process issue from this court requiring the 
defendant to answer the exigencies of this petition. 

2. That this court pass an order requiring the defendant to pay 
to this plaintiff, pendente lite, a reasonable sum for her maintenance 
and support. 

3. That this court pass an order requiring the defendant to pay a 
reasonable sum for counsel fees for plaintiff. 

4. That upon final hearing, a final order may be passed requir- 
ing the defendant to pay a reasonable sum for the maintenance and sup- 
port of this plaintiff at regular intervals. 

5. And for such other and further relief as the exigencies of this 
case may require and to the court seem meet and just. 

/s/ Irene Tobolski 
[Verification ] 


[Filed Oct. 23, 1941] 
Order for Maintenance Pendente Lite 


Upon consideration of the Complaint and Answer and the pending 
Motion for Maintenance Pendente Lite, and it appearing to the court that 
an agreement has been reached as to the amount and manner of payment 
of maintenance pendente lite, it is by the court this 23rd day of October, 
1941: 

ADJUDGED, ORDERED, and DECREED, that the defendant, Adam 
Eugene Tobolski, pay to the plaintiff, Irene Tobolski through her attorney 
of record, -Emmett L. Sheehan, the sum of $45. monthly as maintenance 
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pendente lite, payable $22.50 on the 23d day of October, and $22.50 on 
November 8th, 1941 and $22.50 on November 23d, 1941, and $22.50 on 
““the 8th and 23d day of each month after November, 1941 until further 
order of this court. 
/s/ David A, Pine 


v Justice 
Consent: 


/s/ Emmett L. Sheehan, 
223 Bond Bldg. 
Attorney for Plaintiff. 


/s/ Francis Brooke 
1366 Natl. Press Bldg. , 
Attorney for Defendant 


——————— 


[Filed March 11, 1958] 


MOTION TO ADJUDICATE AND 
AWARD JUDGMENT FOR ARREARS 
a EN A AS 


Plaintiff moves this Court, on her affidavit attached hereto and 
made part hereof, to adjudicate the amount due her from Defendant 
under the terms of an Order for Maintenance Pendente Lite, entered 
herein on the 23d day of October, 1941, and to award her judgment 
against Defendant in such amount. /s/ Nathan L. Silberberg 


and David I. Abse 
Attorneys for Plaintiff 
- 1001 Pennsylvania Bldg, 
Washington 4, D.C. 


[Certificate Of Service] 


eS 
[Filed March 11, 1958] 
AFFIDAVIT IN SUPPORT OF MOTION 
DISTRICT OF COLUMBIA, ss: 
_ IRENE TOBOLSKI, being duly sworn, deposes and Says that she 
is the Plaintiff in the above-styled cause. She has resided in the District 


of Columbia continuously since prior to the institution of said action. 
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That, pursuant to an Order for Maintenance Pendente Lite en- 
tered in this cause on the 23d day of October, 1941, she has received 
from Defendant the following: 


October, 1941 $22. 50 
November 45. 00 
December 45. 00 
January, 1942 22. 50 
February 45.00 
March 45.00 
April 67.50 


Total $292. 50 

She also received $200 between 1944 and 1948 for medical ex- 
penses. 

This leaves a balance of Seventy-six Hundred Thirty-seven 
($7637. 50) Dollars and fifty cents due and owing through the 23d day of 
February, 1958. 

/s/ Irene M. Tobolski 
[JURAT dated March 7, 1958. ] 


[Filed April 2, 1958] 


MOTION TO STRIKE MOTION TO ADJUDICATE AND AWARD 
JUDGMENT FOR ARREARS 


Comes now the defendant herein, Adam Eugene Tobolski, through 
his attorneys, Lichtenberg & Luria, and respectfully moves this Honor- 
able Court to strike the motion to adjudicate and award judgment for 
arrears filed herein on behalf of the plaintiff, and for reasons therefore 
says: 

1. The order for maintenance pendente lite which is the subject 
of the motion of the plaintiff herein filed, was filed with the Clerk of the 
Court on October 23, 1941. 

2. That there has been no action in this matter by the plaintiff 
since that date, which period of inactivity encompasses in excess of six- 
teen and one-half years, and the defendant herein claims the plaintiff is 
estopped by reason of laches from further prosecuting this matter. 
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3. The records of this Court show that this matter was closed 
on 10/23/41, and that therefore no further action can be taken in this 
matter. 

4. It is prayed that the points and authorities in opposition to the 
motion to adjudicate and award judgment for arrears, filed Simultaneously 
herewith, be considered as points and authorities in support of the 
present motion. 

LICHTENBERG & LURIA 


BY /s/ Joseph Luria 
1074 National Press Bldg. 
Washington 4, D. C. 
Attorneys for Defendant. 


7 [Certificate of Service] 


Ee 
11 [Filed April 14, 1958] 

- SECOND AFFIDAVIT IN SUPPORT OF MOTION 
DISTRICT OF COLUMBIA, ss: 

TRENE TOBOLSKI, being duly sworn, deposes and says that she 
is the Plaintiff in this action. 

About the time this action was instituted, Defendant moved from 
the District of Columbia and, as Plaintiff is informed and verily believes, 
he has not since resided in the District, although at all times he has 
been employed by the Federal Government. 

In February, 1948, Defendant instituted a divorce action against 
Deponent in the Circuit Court of Jackson County, Missouri, at Kansas 
City, where Defendant then resided. Trial was held thereon in October, 
1948, and Defendant's cause was dismissed, without prejudice, with 
costs to Deponent. 

In July, 1957, Defendant instituted a new action for divorce, this 
time in Circuit Court No. 2 of Baltimore City, Maryland, which action 


Deponent is also actively contesting. In said action, Defendant recites 


that he has been residing in Baltimore for more than one year prior to 


_filing said suit. /s/ Irene Tobolski 
[SURAT dated April 7, 1958. ] | 
12 [Certificate of Service] 





[Filed April 28, 1958] 
ORDER 
Upon consideration of the motion filed herein to adjudicate and 
award judgment for arrears, and upon consideration of argument of 
counsel, it is this 28th day of April, 1958, 
ORDERED, That the motion to adjudicate and award judgment 
for arrears, is denied. 


/s/ Jas. W. Morris 
Judge 
[Certificate Of Service] 


[Filed May 6, 1958] 
NOTICE OF APPEAL 
Notice is hereby given this 30th day of April, 1958, that Irene 
Tobolski, plaintiff, by and through her attorney, hereby appeals to the 
United States Court of Appeals for the District of Columbia from the order 
of this Court entered on the 28th day of April, 1958 in favor of Adam 
Eugene Tobolski, Defendant against said Irene Tobolski, Plaintiff. 


DAVID L. ABSE and NATHAN L. 
SILBERBERG 


By: /s/ Nathan L. Silberberg 
Attorney for Plaintiff 
* * * 








